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CPI NI ON AND ORDER

Bot h respondent and the Adm ni strator have appealed fromthe
oral initial decision issued by Adm nistrative Law Judge Patrick
G Geraghty on January 24, 1996.%' The law judge affirned the

Adm ni strator's order suspending respondent's airline transport

A copy of the initial decision, an excerpt fromthe
transcript, is attached.
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pilot certificate,? upon finding that respondent had viol ated 14
C.F.R 91.130(c)(1), and 91.13(a).® The |law judge, however,
reduced the Adm nistrator's proposed suspension from30 to 5
days. Both parties have replied to each other's appeal. W deny
bot h appeal s.

In the afternoon of February 22, 1995, respondent flewin a
Beechcraft Mddel B45 from Edwards Air Force base to Ontario, CA
The aircraft entered Cass C airspace at Ontario, CA at an
altitude of approximately 1700 feet w thout establishing or
mai ntai ni ng two-way radio contact with air traffic control (ATO),
and the Beechcraft converged to a point of only zero feet |ateral
and 600 feet vertical separation with a United Airlines flight on
approach to the Ontario airport, causing the United flight to

effect a go-around. Respondent was operating the controls at the

’n page 150 of the transcript, the | aw judge erroneously
referred to suspendi ng respondent's private pilot certificate.

3Section 91.130(c) (1) reads:
(c) Communi cations. Each person operating an aircraft

in dass C airspace nust neet the foll ow ng two-way
radi o comuni cati ons requirenents:

(1) Arrival or through flight. Each person nust
establish two-way radi o communi cations with the ATC
facility (including foreign ATC in the case of foreign
ai rspace designated in the United States) providing air
traffic services prior to entering that airspace and
thereafter maintain those conmunications while in that
ai r space.

Section 91.13(a) provides that "No person nmay operate an
aircraft in a careless or reckless nmanner so as to endanger the
life or property of another."
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time. Respondent, however, clains that he did not begin to pil ot
the aircraft until the violation had been commtted or was
i npossi ble to prevent and, therefore, that because it was
i npossible for himto do or refrain fromdoing anything to
prevent the violation, it is error to assign it to him Al though
the law judge affirned the violation, his reduction of the
suspensi on period and the acconpanying discussion in the initial
decision reflect his opinion that, in effect, respondent had no
choice in the circunstances.?

Respondent's argument is not wi thout nmerit, but we believe
that respondent, as an airline transport pilot held to the
hi ghest degree of care, must accept sonme responsibility for the
events. W understand that respondent was in the aircraft on a
short-notice request, having been asked to cone by another pilot,
M. Botbyl, only so that respondent could pilot the aircraft on
the return flight while M. Botbyl returned wi th another
aircraft. According to respondent, as they neared Ontario, the
weat her started closing in. They discussed | andi ng, but decided
to proceed instead, and they descended under the clouds to
mai ntain visual flight rules flight. M. Botbyl directed

respondent to take the controls, while the former studied

“The | aw j udge found that respondent "was unknowi ngly placed in
a position where he becane an operator of this aircraft” and that
"this was a circunstance in which the Respondent had no intention
of getting into, finds hinself totally, unexpectedly in this
position as operator, and that to satisfy the public interest in
air safety and [sic; should be "in"] air commerce"” a 5 day
suspension is sufficient. Tr. at 158.
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navi gation charts and gave respondent directions.”

Al t hough, assum ng respondent's version of events is the
true one, we would generally agree with the | aw judge's view that
the situation was not of respondent's naking, we also are of the
vi ew that, whether respondent took the controls before or after
the aircraft entered Cass C airspace (and regardl ess of the
reasons he took thenm), he then took none of the actions that we
woul d expect of an ATP certificate holder in the circunstances.

Respondent believed that he was not in C ass C airspace.

But, testinmony fromthe FAA Air Safety |Inspector who investigated
the incident indicates that respondent was using charts on two

di fferent scales, thus producing |ocational confusion. Tr. at

40. Once he took the controls, even in this difficult situation,
respondent incurred sone neasure of responsibility for the safety
of the aircraft, its passenger, and others flying in the
vicinity. By his own testinony, he did not decline to take the
controls, did not urge the other pilot to contact ATC (he could
not do so fromthe rear seat of this aircraft), did not suggest
they land at a closer airport to determne their |ocation before
proceedi ng, nor does it appear that he was even aware of the
aircraft's location (other than in a general sense, believing

that they were through Cajon Pass) or the location of Class C

M. Botbyl testified to a somewhat different set of events,
nanely that it was respondent's idea to continue the flight and
that he, instead, wanted to | and sooner as the weather was turning
unfavorabl e. Respondent, as noted, contradicted that testinony
and, although the | aw judge did not nmake a specific credibility
finding, it appears he accepted respondent’'s version of events.



5
ai rspace. Overall, we are not unm ndful of what m ght appear an
abnormal ly harsh result in this case. However, in our view,
di sm ssing the Adm nistrator's conplaint and order woul d be
equi valent to finding that respondent had no responsibility for
the aircraft when he was piloting it. W wll not so find.

By the sane token, we deny the Administrator's request that
we reinstate the proposed 30-day suspension. The Adm nistrator
argues that both precedent and his sanction gui dance table
require at |east a 30-day suspension, and that we are conpell ed
to adhere to guidance in that table.

Had the sanction gui dance table been offered before the | aw
j udge we m ght agree that we were bound to inpose the m ni mum 30
days. The table may well be validly adopted witten policy
gui dance to which we owe deference, but we need not decide this

point. As the court in Hnson v. NISB and R chard A Rolund (57

F.3d 1144 (D.C. Gr. 1995)) held, if the Adm nistrator w shes the
Board to defer to his validly adopted witten sanction policy, it
is the Admnistrator's obligation explicitly and tinely to raise
the deference argunent. The | aw judge cannot be expected to
abide by valid sanction guidelines if he is not advised of them
and nowhere in the transcript, before or after the judge's
ruling, is there any nention by counsel for the Adm nistrator of
the basis for the proposed sanction. Although the situation here
is not identical to that of Rolund, where the Adm nistrator

rai sed the issue before the court but had not done so before the

Board, the sane reasons of admnistrative efficiency that led to
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the I ong-standing judicial precedent applied by the court in
Rol und conpel the sane conclusion here. W would be pronoting
extrenme inefficiency in the process, to say the |least, were we to
allow the Adm nistrator to plead (and succeed on) this issue for
the first time at the appellate | evel, having no obligation to
plead it before the | aw judge.

Furthernore, the Admnistrator's citations to cases he
bel i eves support a 30-day suspension do not, in our opinion, do
so. Few of the facts in those cases are discussed in the
Adm nistrator's appeal. And, we are aware of no case with facts
simlar to the unusual situation before us here. Although we may
not have chosen the 5-day suspension ordered by the | aw judge, we
cannot find, and the Adm ni strator has not shown, that he abused
his discretion in this regard.

ACCORDI NGY, IT IS ORDERED THAT:

1. Respondent's appeal is denied;

2. The Admnistrator's appeal is denied; and

3. The 5-day suspension of respondent's pilot certificate

shall begin 30 days fromthe service of this order.®

HALL, Chairman, FRANCI S, Vice Chai rman, HAMVERSCHM DT, GOG.I A,
and BLACK, Menbers of the Board, concurred in the above opinion
and order.

®For purposes of this order, respondent nust physically
surrender his certificate to an appropriate representative of the
Federal Aviation Adm nistration pursuant to 14 CF. R 61.19(f).



